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RAILROAD CATTLE-GTJARDS. 



There was recently tried in the Circuit Court of Campbell county, 
before Hon. S. G. "Whittle, judge, a case of great interest to the rail- 
way companies of the State of Virginia, and also to property holders, 
through whose lands the railways run, and as this case is one of first 
impression in the State of Virginia, and will not go to the Court of 
Appeals, it seems proper that some account of the evidence and of 
the rulings of the court should be perpetuated in the Register. 

The action was in debt, brought by P. P. Smith against the Nor- 
folk & "Western Railway Company, to recover a thousand and ninety 
dollars penalty for a failure to comply with the terms of section 1262 
of the Code. The statute under which this action was instituted is 
as follows: 

Section 1262. — Construction of cattle-guards. It shall be the duty of every rail- 
road company, whose road passes through any enclosed lands in this State, to con- 
struct and keep in good order, cattle-guards sufficient to prevent the passage of 
stock of every kind over such land, at any point where a fence may be necessary 
or proper, whether it be a division fence between contiguous farms or between dif- 
ferent parcels or tracts belonging to the same person, or a fence along a public 
highway. Such cattle-guards shall be constructed on request of the land owner, 
in writing, made to any section master or employee of the company having charge 
or supervision of the road at that point. If the company refuse or fail, for ten 
days after such request, to construct the cattle-guard at the place designated, the 
owner having given ten days' notice in writing to such section master or employee, 
may apply to the county court of such county for the appointment of three dis- 
interested freeholders, whose duty it shall be to go on the land and determine 
whether the proposed cattle-guard shall be constructed. Their decision shall be 
in writing, and shall be forthwith returned to and filed in the clerk's office of the 
county court of such county. If such decision be that the cattle-guard ought to 
be constructed, the company shall within twenty days thereafter construct the 
same. Upon its failure so to do, it shall pay the land owner $5 for every day of 
such failure. 

The evidence of the plaintiff in substance was as follows : That when 
the railway was originally constructed through his farm, cattle-guards 
were constructed of the kind known to the railway as pit-guards; 
that these continued on his land until October, 1898, when the rail- 
way company took them out and in their pHce substituted a different 
style of cattle-guard, known as a slat surface -guard; that the pit- 
guards had formerly been effective and had filled the requirements of 
the statute, in that they prevented the passage of stock of every kind 
over his land, but that when the slat cattle-guards were put in, they 
offered practically no obstruction to the passage of stock, and thereupon 
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he served notice upon the section master to construct a cattle-guard 
that would fulfil the requirements of the statute. Subsequently, steps 
were taken as required by statute for the appointment of three free- 
holders, who viewed the premises in question, and made a report ac- 
cording to law, finding that the cattle-guard ought to be constructed 
at the place designated. 

At the time the freeholders went to inspect the premises, the slat- 
guard had been removed, and a steel surface-guard of the Sheffield 
type had been substituted in its place. The plaintiff proved that his 
cattle frequently got over the Sheffield guard, and the freeholders, who 
were examined as witnesses, stated that they found evidences where 
cattle had been over this guard. 

The railway company, to sustain its contention, introduced a large 
number of witnesses from its own and from other railways, the sub- 
stance of whose evidence was as follows: That there is no cattle-guard 
known that will literally fulfil the requirements of the statute and pre- 
vent the passage of stock of every kind; that the pit-guard is the 
most effective guard that has ever been constructed, but there are a 
great many instances where horses, cows, sheep and hogs have been 
able to pass this guard ; that, although it is the most effective guard, 
there are many dangers incident to its existence in a track; that it is 
the source of wrecks to trains which have been derailed from any 
cause beyond the guard, and which when approaching the guard find 
either this open pit, or the ties so far apart that the wheels of the 
trucks fall into the pit and 'often cause wrecks to trains; that it is al- 
most impossible to prevent leaves and other combustible matter from 
collecting in these pits, and that they are frequently set afire by pass- 
ing engines, and thus form a menace to passengers and crews; that cat- 
tle frequently get hung in them and cause derailments, and in cases of 
heavy rains, they are sometimes washed out by freshets. 

A great many instances of such wrecks were testified to, one witness 
giving an instance of a wreck which cost a hundred and eighty-nine 
lives, that was directly attributable to a cattle-guard that had been 
burnt out. The railway witnesses were practically a unit upon the 
proposition that pit-guards were fast becoming obsolete in modern rail- 
way construction ; that a pit or opening in a track was a source of 
constant menace to the passengers and crews, and were being discarded, 
and that the guard which was practically attacked in this case, the 
Sheffield guard, was a pattern in general use and approval by the 
leading railways of the United States. 
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The company assumed the position that under the statute in question 
it was no part of the freeholder's duty to pass upon the sufficiency of 
the cattle-guard, but only to locate positions at which proposed cattle- 
guards should be constructed, and that if the freeholders found upon 
examination that cattle-guards of a pattern adopted by standard rail- 
ways had been placed upon the plaintiff's land, that the railway com- 
pany was not liable to the penalty prescribed in the statute; that if 
the cattle-guards failed to comply with the statute, the plaintiff would 
have his remedy for damages, or perhaps might maintain an action of 
mandamus to compel the railway to construct such a guard as was re- 
quired by law, but that a penalty would not lie in such an instance. 

They also claimed that the measure of their duty was the kind or 
class of guard used and approved by the standard railways of the 
country, and that as they had other duties to perform, notably that to 
provide a safe railway for the lives of passengers and crews, they were 
justified in adopting the surface-guard, even though it were less effect- 
ive in preventing the passage of stock. 

Judge Whittle gave the following instructions as requested by the 
defendant, which indicate his views upon the question in dispute: 

I. 

" The court instructs the jury that the only power which the freeholders ap- 
pointed on motion of Parham P. Smith at the May term, 1899, of the County 
Court of Campbell county, had under the provisions of section 1262 of the Code 
of Virginia, was to say whether the places selected by said Smith on his planta- 
tion were suitable places for the erection of cattle-guards, and they had no power 
to pass upon the kind or sufficiency of said cattle-guards. And if the jury shall 
believe from the evidence that when the said freeholders went to the places se- 
lected by said Smith, they found that cattle-guards of the kind in use by the standard 
railroads of the country had already been erected by the Norfolk & Western Rail- 
way Company at such points, then, although they may believe from the evidence 
that the cattle-guards so erected were not of the kind best adapted to the stopping 
of stock at said places, they must find for the defendant in this action." 

II. 

" The court instructs the jury that a proper construction of section 1262 of the 
Code of Virginia, requires the Norfolk & Western Railway Company, in view of 
the other duties which it owes to the public, and especially the duty of providing 
for the safety of its passengers and employees, that it shall provide on the plain- 
tiff's land cattle-guards reasonably sufficient to prevent the passage of all kinds of 
stock ; that this duty is performed when it erects and maintains cattle-guards 
which, according to the usage of standard railroads, are deemed reasonably suffi- 
cient for the purposes aforesaid. And if the jury shall believe from the evidence 
that the cattle-guards which the Norfolk & Western Railway Company erected 
upon the lands of Parham P. Smith, and which were upon said place from the 
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1st of June to the 5th of September, 1899, are of the kind in use upon the 
standard railroads of the country, they must find for the defendant." 

III. 

" If the jury believe from the evidence that from June 1, 1899, to September 
5, 1899, the defendant company maintained upon the plaintiff's land cattle- 
guards of a pattern used and approved by standard railroads in Virginia and else- 
where, that they are not liable to the plaintiff in this action, and they must find 
for the defendant." 

Judge Whittle, in response to a direct inquiry by counsel for the 
plaintiff, and in order to save needless expenditure of time, frankly 
stated that under the view which he took of the evidence and the 
statute, he could not allow a verdict for the plaintiff to stand if the 
jury should give one. The jury brought in a verdict for the defendant, 
and as the court had previously expressed its opinion, no motion was 
made for a new trial. 

As stated above, this case will not be appealed, and the profession 
will therefore not have the benefit of the opinion of the Court of 
Appeals upon the matter in dispute, and it is therefore thought proper 
that some memorandum of this trial should be preserved. 

F. S. KlRKPATRICK. 
Lyncliburg, Va. W. H. MAIW. 
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Perhaps the most important general enactment of the late session 
of the Virginia legislature is that concerning the property rights oi 
married women — page 1240, Acts 1899-1900. It is not the purpose 
to discuss here the scope and probable effect of the act, but only to 
call attention to what would seem to be its imperfect phraseology. 

The first three paragraphs are in the usual form; the fourth, sixth, 
seventh and eighth are doubtless intended to amend sections 2291, 
2293, 2294 and 2296 respectively of the Code of Virginia, but no- 
where in the act is the Code mentioned. It is true that the title men- 
tions it, but it is familiar learning that the title is not a part of an act, 
and that the language of a statute must itself sufficiently declare the 
legislative intent. The constitution requires that no law shall be re- 
vived or amended with reference to its title, but the act revived or 
section amended shall be re-enacted and published at length. It seems 
worthy at least of serious inquiry whether an amendment of an act 



